STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 16, 485

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al and Rehabilitation Services revoking her famly day
care honme registration certificate. The issue is whether the
petitioner violated the rules on supervision and safety of
chil dren and whet her SRS abused its discretion in determning

to revoke the registration based on the violations.

FI NDI NGS OF FACT

1. The petitioner has been a registered day care
provi der for eighteen years. She typically has seven to eight
children in her care aged two through nine years. Until
recently, she has had only mnor difficulties with the
Iicensing agency. She was cited in 1989 with | eaving the
children alone briefly while she hel ped out a nei ghbor and was
allowed to retain her license on her prom se that she
under st ood supervision rules and woul d not break them agai n.

She has had a second, recurring problem failure to snoke
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outside of her honme when it is in use as a day care facility
and failure to ventilate snoke out of the roonms. She was
cited for this problemin 1991 when she agreed to prevent her
t hen husband, whom she bl aned for the problem from snoking in
the day care roons. She was cited again in 1994 when a person
was observed snoking in the daycare area during a routine
visit. She agreed to prevent this from happening in the
future. In response to a conplaint about snoking in 1998, the
Departnment visited the home on April 7, 1998 and found t hat
sonmeone was still snoking in the day care area and that there
was no ventilation. Again, the petitioner promsed to
aneliorate the situation. Her registration was not threatened
on any of those occasions.

2. In March of 2000, the Departnent received a
conplaint that two children had been m streated while in the
petitioner’s care and that safety hazards existed in the hone.
A licensing specialist made an unannounced visit to the
petitioner’s home on March 6, 2000. She again noted that the
air was stale with cigarette snoke. She discussed the matter
with the petitioner who said that it had occurred before the
children had cone into the hone and that she had snoked
outside after they had arrived. The w ndows were cl osed due

to winter weather and no ventilation systemwas noted to carry
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the cigarette residue outside. The specialist discussed the
supervision and m streatnent allegations with the petitioner
during this visit and left a "field form' signed by the
petitioner regarding the violations that she saw i ncluding the
snokey room The petitioner was also required to post a
“"Notice of Violation" for parents of children in care to read
and initial.

3. After this information was revi ewed by the chief of
licensing, the Departnent nmailed a notice to the petitioner on
May 3, 2000 inform ng her that her day care registration would
be revoked because the facts found indicated that serious
viol ati ons existed of various regulations involving care,
supervi sion, discipline and the health and safety of children,
as well as admnistrative requirenments to keep the Departnent
informed of persons in the day care. The petitioner was
advi sed that due to the present risk of harmto the children
and the repeated nature of some of the violations that her
regi stration woul d be revoked instead of allowi ng her to
correct the violations and that she had a right to a further
heari ng.

4. The petitioner pursued a further internal hearing
with a representative of the Comm ssioner. The Comm ssi oner

reviewed all of the licensing history, all information offered
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by the petitioner, including her statenents and those of other
parents and concluded that: (1) the petitioner had continued
to subject children in her care to cigarette snoke in spite of
several warnings; (2) she had left children in her care
unsupervi sed on one occasion in 1989 and, after a warning
regarding that incident, had failed to properly supervise two
children in her care in 1999 when they were all owed to wander
fromthe day-care hone repeatedly for |ong periods of tineg;
(3) she had left hazardous cigarette lighters in a drawer
easily accessible to children, two of which had been

di scovered by a child who set hinself on fire twice within a
few mnutes; (4) she had slapped a child and left a mark on
his face after he caught on fire; and (5) she had failed to
notify the Departnent that an adult nale had noved into her
home so a background crim nal check could be run on him The
Departnent concl uded that these facts constituted a violation
of several programregul ations prohibiting corporal

puni shnment, requiring supervision of children, safeguarding
children from hazards and reporting persons in the household
so crimnal checks can be run. The petitioner was notified by
| etter dated August 31, 2000 as to the specific regulations
viol ated and was advised that in spite of supportive

statenments witten by other parents of children in her care,
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t he Conmm ssioner believed that the facts indicated that she

was "unable to conply with Fam |y Day Care Regul ati ons” and

that the petitioner's conduct "has left children at

considerable risk." The decision remained to revoke the

| i cense.

The petitioner was advised that she could seek a

heari ng before the Human Servi ces Board.

5.

Sept enber

The petitioner requested a hearing that was held on

12, 2000. Under oath, the petitioner admtted the

foll owi ng facts:

a.

She had cared for two young brothers aged seven and
ei ght for about a year beginning in 1998. She had
difficulties with these two boys that she did not
have with other children. For exanple, they |iked
to get on their bikes and ride away fromthe day
care home which is |located on a busy street.
Sonetinmes they were gone for fifteen mnutes, |ikely
visiting their own home nearby which brief visits,
she believed, were approved by their nother; other
times they disappeared for hours at a tinme. This
sanme kind of event occurred sonme ten to twenty tines
whil e she cared for them \When they were gone for
nmore than fifteen or twenty mnutes, she got a

relative who lives upstairs to cover for her at the
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day care and went |ooking for the boys. It did not
occur to her to contact the boys’ nother at work
when they did this or to seek assistance fromthe
police. She did not feel that there was anything
she could do to prevent the boys from |l eaving her
hone.

The petitioner had particular difficulty with one of
the boys who liked to play with lighters. On one
occasion in May of 1999, the boy went to a drawer in
her kitchen that he had been told not to open and
took out a cigarette lighter and lit the sleeve of
his shirt. The petitioner saw the slowy burning
flame and told the boy to put out the fire on his
shirt. He did so and she took the lighter away from
himand put it into her own pocket. A few m nutes

| ater, she found that the boy had taken anot her
lighter (she was not sure where it came from and
again had set his sleeve on fire which began to burn
nore rapidly than last tine. He began brushing his
hair with this sleeve which alarnmed the petitioner.
She instructed himto put the fire out. Wen he
said no, the petitioner "panicked" and sl apped the

boy across the face, |eaving a black and bl ue mark.
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He then put out the fire on his sleeve. She did not
informthe boy’s nother imrediately of this
occurrence because the boy asked her not to. The
nmot her was angry when she saw the slap mark on her
son's face but did not [earn until alnost a week

| ater that he had set hinself on fire.

The petitioner did have a young man living in her
home for some ten nonths though he was rarely there.
She did know that he had a reputation for being
short-tenpered but never saw angry behavi or herself.
It did not occur to her that she needed to | et SRS
know about his presence in the day care hone.

In 1989, the petitioner went to a nei ghbor's
apartnent for a few mnutes while the children in
her care were napping to help an elderly cancer
patient sit up in bed. She could see her apartnment
fromthe neighbor's apartnent and her husband was in
the apartnent getting ready for work. She received
a surprise visit froman SRS investigator and was
told at that tinme that she should not |eave the day
care prem ses even for a few mnutes unless a

regi stered day care worker was in her hone. The
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petitioner agreed that she would not | eave any
chi |l dren unsupervi sed agai n.

6. The petitioner does not agree that she has continued
to allow snoking while the children are in care. She agrees
that the Departnent has notified her of this problemon three
occasions in the past and that on those occasi ons persons were
snoking in the day care. Although she herself is a snoker she
has bl aned the activity on her ex-husband (who is no |longer in
the hone) and other visitors. She says that she al ways goes
outside to snoke when the children are in care and if there is
any snoke in the day care it is the lingering snell from
snoki ng before day care hours. She has been unable to devise
a systemto ventilate the roons, particularly in the winter
when the wi ndows are shut. (The investigatory visit took
pl ace in March 2000 when the wi ndows were shut.) The SRS
investigator testified that the snell of cigarette snoke was
strong when she entered the daycare in March of 2000. Several
parents (both snokers and non-snokers) of children at the
daycare testified that they had not noticed the snell of
cigarettes when | eaving off or picking up their children. No
finding can be nade based on this testinony that anyone was
actually snoking in the daycare during the hours of operation

in March of 2000. It does appear fromthe evidence that at
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| east on the day of the visit in March, cigarette snoke was in
the air and the building and was not properly ventil ated.

7. The petitioner agrees that she was provided with a
copy of the day care regul ations but protests that she did not
really understand how to carry themout, such as ventilating a
roomor calling the parent or the police when the boys ran
away. She was unable to stop her ex-husband from snoking in
the presence of the children but he has now | eft. She
understands that it was wong to slap the boy who was on fire
but said she was in a panic and did not want himto get hurt.
No other child has been hurt in her house in fifteen years and
she does not otherw se use corporal punishnment to discipline
children. The young man who was living in her hone never
caused a problem She has been unable to get the Departnent
to revisit her hone to see if she has corrected the violations
cited.

8. Four parents whose children are currently in the
petitioner's care testified that their children are well -
supervised and well-treated in the petitioner's honme and that
it would be difficult for their children to change caretakers
at this point because of their attachnment to the petitioner.
They are unaware of the petitioner ever using physical

discipline on their children and believe she enploys a "tine-
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out" nethod to care for their children. Their testinony,

t hough sonmewhat self-serving in a tight daycare market, is
found to be credible. A forner parent also testified on the
petitioner's behalf that she was a good day care provider who
supported the parents and was well-1liked by the children.

9. The Conmi ssi oner made the decision to revoke for the
viol ations rather than to allow for corrections because he
felt the violations with regard to supervision, physical
di sci pline and protection from hazards were egregi ous. He
felt the violations denonstrated that the petitioner could not
exer ci se good judgnent or understand her serious obligation to
supervise children at all tinmes and the steps she shoul d have
t aken when the children did not return to her hone. The
Comm ssioner did not feel that the 1989 |ack of supervision
nor the snoking and non-ventilation violations were sufficient
at the earlier tinme to warrant revocation and she was al |l owed
to correct them However, their repeated nature has, in his
vi ew, nmade them another basis for revocation of the day care
registration. The failure to report the young man living in
the hone was particularly worrisonme for the Departnent since
he was wel |l -known to them as he had been in SRS custody and
they felt he m ght be dangerous. The Comm ssioner concl uded

that the petitioner showed a serious |ack of judgnment in
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dealing with these two boys and with her obligation to keep
all of the children safe by protecting them from hazardous
air, by keeping hazardous materials out of reach and by not
exposi ng them to dangerous persons. The Conm ssioner felt
that the petitioner should have known what was expected of her
because she had received a copy of the regulations, had an
orientation neeting, was required to do six hours of training
per year and had been specifically notified during past visits
regardi ng her duties to supervise and protect children from
hazards. Because of the seriousness of the violations and the
repeated nature of at |east one of the violations, the

Commi ssioner rejected a program of conpliance as an

appropri ate renedy.

ORDER

The decision of the Departnent revoking the petitioner’s

famly day care registration is affirned.

REASONS
The Conm ssioner of the Departnent of Social and
Rehabilitation Services has the authority to adopt rules and
regul ati ons governing the day care registration program

i ncludi ng standards to be nmet and conditions for revocation of
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the Day Care Honme Certificate. 33 V.S.A § 306(b)(1). Those
rules and regul ations are required by statute to be “desi gned
to insure that childrenin . . . famly day care hones are
provi ded wi th whol esone growt h and educati on experiences, and
are not subjected to neglect, mstreatnent or imoral
surroundings.” 33 V.S.A. 8 33 V.S.A 8§ 3502(d). Such rules
and regul ati ons have been adopted and are found in the
“Regul ations for Famly Day Care Hones”, effective Cctober 7,
1996. Furthernore, the Conm ssioner has the specific
authority to revoke registrations “for cause after hearing.”
33 V.S. A § 306(b)(3).

Anmong the regul ati ons adopted by the Conm ssioner are the
fol | ow ng:

DEFI NI TI ONS

CHI LD CARE - The devel opnental |y appropriate care,
protection and supervision which is designed to ensure
whol esonme growt h and educati on experiences for children
outside of their hones for periods of |ess than 24 hours
a day in a day care facility.

CORPORAL PUNI SHMENT - The intentional infliction of pain
by any neans for the purpose of punishnent, correction,
di scipline, instruction or other simlar reason.

SERI QUS VI OLATION - A violation of group size, staffing
requi renments or any violation which imediately inperils
the health, safety or well-being of children. Serious
vi ol ations may al so include corporal punishnment, |ack of
supervi sion, physical or sexual abuse or health and
safety requirenents.
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SUPERVI SI ON OF CHI LDREN - The know edge of and accounting
for the activity and whereabouts of each child in care
and the proximty of staff to children at all tines
assuring imrediate intervention of staff to safeguard a
child from harm and mai ntenance of the program of the

facility.
SECTI ON | — ADM NSTRATI ON
1. The Registrant, and all other caregivers, shall be

at | east eighteen (18) years of age, able to read,
and physically, nentally, and enotionally capabl e of
performng activities normally related to the

provi sion of child care.

A person shall be prohibited fromthe Registered
Fam |y Day Care Hone when her/his presence or
behavi or disrupts the program distracts the staff
fromtheir responsibilities, intimdates or pronotes
fear anong the children, or when there is reason to
believe that their action or behavior will present
children in care with risk of harm

The foll om ng persons may not operate, reside at, be
enpl oyed at or be present at a Fam |y Day Care Hone:

a. persons convicted of fraud, felony or an
of fense invol ving viol ence or unl awful sexual
activity or other bodily injury to another
person including, but not limted to abuse,
negl ect or sexual activity with a child; or

b. persons found by a court to have abused,
negl ected or mstreated a child;

C. adults or children who have had a report of
abuse or negl ect substantiated agai nst them
under Chapters 49 and 69 of Title 33 Vernont
St at ut es Annot at ed.
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SECTI ON | |

— PROGRAM

2.

There shall be at | east one caregiver present and
providing child care at all tinmes when children are
in care.

During outside play:

a. Infants and toddl ers shall be supervised by a
caregi ver present,

b. preschool ers and school age children nay be
nmonitored frominside the honme if their area or
play is within sight and earshot of a
caregi ver.

SECTION 11 -GU DANCE/ DI SCI PLI NE

1

The caregi ver shall use positive nethods of

gui dance/ di sci pl i ne which encourage sel f-control
self-direction, self-esteem and cooperati on.

Gui dance/ di sci pline shall be designed to neet the
i ndi vi dual needs of each child including the

Regi strant’s and caregiver’s own during the hours
children are in care.

The caregiver shall treat each child with respect
and encourage children to treat each ot her
respectfully. Children shall be given opportunities
to learn, socialize and cooperate as individuals, as
wel | as group nenbers. The caregiver shall pronote
sel f-esteem and cooperation through positive

rei nforcenent and rol e-nodel i ng.

Qui dance/ di sci pline shall not include any form of
cruel and unusual puni shnment, including corporal
puni shment, such as, but not |limted to:

a. Hitting, shaking, biting, spanking, pinching.
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This section does not prohibit a person from using
reasonabl e and necessary force to obtain possession
of dangerous objects in the control of the child,
for self defense, or for the protection of persons
or property.

SECTI ON |V — RELATI ONSH PS BETWEEN PARENT AND REG STRANT

Par ent s/ guar di ans shall have access to information
about their child s daily activities and behavi or.

Snoki ng tobacco is prohibited in the presence of

Children in care shall be protected fromany and al
conditions which threaten a child s health, safety
and wel |l -being. This includes protecting children
from stoves, pools, poisons, w ndow covering pul
cords, asbestos, wells, known vicious aninals,

medi cations, dust or chips fromlead paint, traffic

Areas used by children shall be well lighted, well
ventilated, clean, free from hazardous substances
and sufficient in size to permt children to nove

1
SECTI ON V — HEALTH AND SAFETY
8.
children who are in care.
10.
and ot her hazards.
20.
about freely.
SECTI ON VI

— RELATI ONSHI P BETWEEN REG STRANT AND DI VI SI ON OF

LI CENSI NG AND REGULATI ON

A violation of any section of the |law or regul ations
regarding a Fam |y Day Care Honme nay be cause for
the revocation of the Registration Certificate.
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11. When violations are found to exist, the Departnment
may offer a registrant the opportunity to develop a
program i nprovenent plan whereby the violations wll
be corrected within a tinme period specified by the
Di vision. Such opportunity nmay not be provided when
the violation poses risk of harmor is of repeated
nat ur e.

Regul ations for Fam |y Day Care
Homes, Effective October 7, 1996

| f the petitioner has violated any of the above
regul ati ons, the Comm ssioner has the authority to determ ne
what action to take and the “cause” needed to revoke a day
care registration certificate if he deens it an appropriate

remedy. 3 V.S. A 8§ 8814, Huntington v. SRS, 139 Vt. 416

(1981) Fair Hearing No. 10,414. The Board may only overturn
such a decision if the Conm ssioner has acted arbitrarily,
capriciously or has otherw se abused his discretion. See Fair
Hearing Nos. 12,804, 15,027 and 15, 430.

The facts clearly show the violation of two inportant
regul ati ons, nanely Section V (10) requiring the protection of
children from hazards and Sections I(1) and I1(2) and the
Definitions section requiring care and supervision of
children. By her own admi ssion, the petitioner left cigarette
lighters in places where they were easily accessed by
children. One of those children accessed two of the lighters

and set hinself on fire twice within a few mnutes. She al so
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admtted that she allowed that child and his brother out of
her sight repeatedly for |long periods of time when they |eft
her home which is |ocated on a busy street. The petitioner
had clearly been warned in 1989 of her duty to closely
supervise children. The petitioner showed poor judgnment in
her provision of child care on those occasions. The
petitioner has also violated the regulation at Section V(20)
requiring that the day care area be well-ventilated and free
from hazardous substances when she allowed cigarette snoke to
remain in the roomdespite several warnings over a nunber of
years that this was hazardous to children. And finally, she
has violated the regulation at Section IV(1) by failing to
informthe boys' nother imrediately of their repeated absences
fromthe day care honme and that one of the boys had set

hi nsel f on fire.

Al t hough the Departnent is correct that the petitioner
had an adult living in her hone of whose presence it was
unaware, no regul ation exists requiring the petitioner to
report persons who nove into her honme. Although the
regul ation at Section 1(4) requiring crimnal checks on
persons living in the household certainly inplies that the
Departnent needs to be aware of who is in the househol d,

regul ations do not direct the petitioner to make such a
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report. Neither can it be found on the evidence offered that
the adult in her hone posed a risk to children in her care in
violation of Section I1(3). 1In addition, it cannot be found
that the petitioner violated the regulation on corporal

puni shment. The regulation at Section I11(4) prohibits
corporal punishnment as a form of guidance or discipline. The
petitioner was clearly not disciplining the child when she

sl apped himbut was rather trying to prevent himfromstarting
his hair on fire. The regulation at Section I11(5) allows the
use of reasonabl e and necessary force to protect the child
fromharm Although in retrospect there m ght have been a
better way to handle this situation, it was clearly an
energency and the child suffered no | asting harmfrom either
the fire or the slap. The evidence shows that the petitioner
does use non-physical forns of punishnment to discipline
children. No violation of the corporal punishnment regul ation
can be found fromthese facts.

The remai ning question is whether the Departnent acted
arbitrarily in determning that the petitioner's day care
regi stration should be revoked. The Commi ssioner has the
authority to revoke any day care registration "for cause”
under the statutory scheme. Under the regul ations, the

violation of any regul ation nmay be "cause" for revocation.
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Section VI(9). The regulations further single out |ack of
supervi sion and exposure to hazardous situations as "serious
violations". (Definitions) The Departnent has the discretion
to offer a registrant the opportunity to correct any violation
but al so has the authority to wi thdraw such an opportunity
when the violation "poses risk of harmor is of a repeated
nature.” Section VI(11).

The Conm ssioner has determned in this case to revoke
the day care license because of the seriousness and repeated
nature of the violations. Al though the evidence does not
support a finding that the petitioner violated all of the
regul ations clained by the Departnment, she clearly violated
two of the npbst serious ones regardi ng supervising children
and protecting themfromsafety and health hazards. The
vi ol ation of these regul ati ons does pose a risk of harmfor
children and were repeated in nature. |t cannot be said,
therefore, that the Comm ssioner's decision to revoke the day
care license in this case was unreasonable. Even if the Board
woul d have reached a different conclusion on revocation, it
cannot substitute its decision for that of the Comm ssioner if

it is a reasonable one. The decision of the Conm ssi oner
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revoking the petitioner's day care registration nust be
upheld. 3 V.S. A 8§ 3091(d) and Hurman Services Board Rule 17.

HHH



